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SWAIN: I had some good notes here.  We got up to my being 

(inaudible) almost, didn’t we?   

Q: I think we had gotten to the Cook County assessor’s office. 

SWAIN: Oh, well that’s -- 

Q: Public career, and we thought that would be a good place to 

sort of resume.   

SWAIN: When I became a public man.  I had come out of law 

school, and I clerk.  The (inaudible) and then I worked for 

[Belvoid] for five years or something.  Then went into a 

state security’s office.  Did we get into there? 

Q: You had talked a little bit about some of the -- I think it 

was ICC cases in the state’s attorney’s office.  

SWAIN: No, that was at -- yeah.  Yeah, that’s right.  We had 

a litigation involving evaluation of railroads.  What I 

learned from my third-year law school course on 

administrative law was useful at that point.  I stayed in 

that job until I found that I could answer 85% of the 

questions that came across my desk without having to get 

up.  I wasn’t learning anything new.  At that point, I left 

for the Chicago Federation of Settlements and Neighborhood 

Centers.  Helped fight the war on poverty. 

Q: What’s that?  I’m not familiar with that organization? 

SWAIN: It doesn’t exist.  It went out of existence.  It was a 

grouping of a lot of settlement houses, neighborhood social 
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service agencies, all over the city.  When the war on 

poverty came along, the city didn’t want to deal with 40 

different agencies.  They didn’t want to have to police 

those (inaudible) their books and what sort of papers to 

submit, and so they all flowed through the Federation 

office.  I was hired as something like controller or 

associate director.  That was my principle responsibility.  

Figuring out the case flow and the paper flow.  Very 

substantial, federally-funded undertaking.  It all passed 

through the city, so we were actually dealing with the 

city.  And all sorts of programs.  Head Start. (inaudible) 

I had been on the board of the Federation of Settlements 

before I left the state’s attorney’s office, and actually 

what precipitated my departure was the director there said 

he needed help; would I be interested?  So I said yes.  I’m 

always looking for new things to do.  I used to tell people 

the reason I change jobs every five years was that I was 

diagnosed with (inaudible).  So I can’t remember -- and it 

was a very interesting experience.  I had worked with a 

local settlement house (inaudible) right next to Hyde Park, 

where I lived all that time.  My first wife was a social 

worker.  Actually, my second wife was, too.  I can’t 

remember.  I think they both went to SSA at University of 

Chicago.  Anyway.  So that’s the do-gooder side of things.  
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My father was always definitely afraid that I would do 

something -- would spend my life doing something good 

rather than doing something significant or useful.  

Academics have their own standards of what’s useful and 

what’s worth doing.  So then I went from there into the 

assessor’s office, and that came about because we had a new 

assessor named [Parky Cohen] come in at that time, and the 

chief deputy assessor was Tom Tully. Tom Tully was somebody 

I had trained for the job, simply because [Culloden] was 

looking for a new chief deputy, but it wasn’t quite so 

overt.  He just brought him in one of his precinct 

captains, who would have been a prosecutor on the west side 

in the criminal division of the state’s attorney’s office.  

I was supposed to show him around all the various 

(inaudible) offices to explain how the system worked.  I 

had no idea why I was doing that, and whether he’d be 

around long enough to be of any use.  But anyway, he was 

hired by the assessor.  When there was a big (inaudible) 

scandal in the assessor’s office, they sort of cleaned out 

and put Tully in as chief deputy.  Then he served for, I 

don’t know, four or five years.  And then -- maybe not that 

long.  [Culloden]’s term was going to come to an end a year 

later, and he wanted to leave the office so he could run 

for the office.  He didn’t want to be running for 
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assessor’s office as chief deputy for -- I don’t know why, 

but that was his wish.  So he had to find somebody to take 

his place. [Culloden] wouldn’t let him go until he found a 

suitable replacement.  So Tully asked me.  Actually, he 

asked his law partner, he said, “Who knows more about real 

estate taxes than anybody?” and this other guy fingered me 

for it.  So he offered me the job.  I don’t think he knew 

anything about my political involvements, but (inaudible) 

credentials through (inaudible) organization.  I said to 

him, right off the bat, “Well, there’s one problem.  Mr. 

[Culloden] doesn’t know who I am.”  Tully was equal to the 

occasion.  He lied and said, “Of course he does.  He thinks 

very highly of you.”  I said OK.  Then he wanted to make it 

a big secret.  He announced his own departure, and didn’t 

tell anybody -- he and [Culloden] didn’t announce anybody 

to replace him until it got right up to the time he was 

about to depart.  So there was wild speculation and a lot 

of interest in the office as to who was going to replace 

Tully.   

Q: And why would he do that?  Why would he want -- 

SWAIN: He liked drama. 

Q: Intrigue. 

SWAIN: Yeah.  It was so out of left field, I think he got a 

kick out of it.  The night before he was going to make the 
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announcement, I woke up in a cold sweat and called Tully 

the first thing in the morning.  I said, “Tom, does Mr. 

[Culloden] know I’m a Protestant?”  So he lied again and 

said, “Yes.  There’s no problem.”  We have a long line of 

Irish Catholic assessors in this county.  So then I stepped 

into this job.  I had a staff of 300 people.  I had never 

had an administrative job before.  I inherited a lot of his 

people, of course.  He had cleaned out the place after the 

big scandal, including a lot of his friends and younger 

people.  Anybody who wanted to go to law school, he would 

pay for if they would work for him.  So a lot of budding 

law school aspirants in the office.  It was an exciting 

place to be, and they put in the computerized system called 

[multiple aggression] to figure out what the proper 

assessments of property were.  Then Tully went across the 

street to his office and practiced law.  Assessment law. 

(inaudible) But it wasn’t quite clear.  Some of his people 

would still go across the street and ask him what they 

ought to do, instead of ask me.  So it was a little iffy.  

But Tully and I got along fine.  He was very much at pains 

to support and back me up.  It was a learning experience.  

You certainly get to know the ins and outs of the system. 

Q: And what were your primary areas of focus as chief deputy 

there? 
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SWAIN: Well, just finding out how the office was running and 

what the bottlenecks were.  Who was performing, who wasn’t.  

Just all the problems that you get with an administration.  

And the other problem was, I knew more about functioning 

the office than most of the people who worked there.  I 

worked in the state’s attorney’s office.  I had to equate 

myself with it. (inaudible) I remember one memorable day -- 

I used to have staff meetings, which was considered novel.  

I think every Tuesday morning or something, we would gather 

in my office and get reports from my department heads and 

find out who was doing what.  Make assignments.  Timelines 

and that sort of thing.  One time, somebody came with a 

problem -- what is our policy on partial construction?  If 

you put up a building during the year, how do you assess it 

as [on the first of the year]?  I said, “Well, what’s been 

the practice?”  I got several answers to that.  I said, 

“Well, you put your heads together to find out.  Come back 

and tell me next time.”  So they did.  Depending on the day 

of completion, there would be a percentage assessment made. 

(inaudible) I said, “OK, that’s fine.  Let’s write it up, 

and I’ll -- for my signature.”  And they all blanched and 

said, “What would you want to do that for?”  And I said, 

“Well, it’s only two requirements to making a policy 

public, and one is you have to know what you’re doing, and 
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the other is you have to want to treat everybody the same.”  

And they said, “Well, neither of those requirements have 

ever been met in this office.”  It was a lot of fun.  I 

don’t think there was ever another -- (inaudible) was ever 

assigned by the chief deputy after that. But it’s a 

historic document now.  People wave it in the assessor’s 

face, even to this day.  But a lot has changed.  But 

anyway.  Personnel problems, which I wasn’t used to.  Going 

back to my Navy days, I never had had much success managing 

people.  But there was a good spirit around the office.  

Tully had sort of cleaned out the sources of independent 

entrepreneurship in the office, where various departments 

would collect fees on their own for doing their job. 

Q: Was that the big scandal that -- 

SWAIN: Yeah.   

Q: Just typical? 

SWAIN: That was part of what was going on.  But Tully was 

very vigorous.  That had been done before I got there, and 

the office had been pretty well professionalized, so it was 

just my job to make sure it didn’t slip back.  The question 

arose what field men do.  They’re supposed to go out every 

time a permit is issued by a municipality.  They go out and 

inspect the site and draw a plan -- cards for our permanent 

records.  I asked one of our staff people, “Well, what do 
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they do?”  I said, “Have any of you ever gone with one of 

them?” (inaudible) said, “Well, nobody’s ever done that.”  

And I said, “Well, I want everybody, in the next six 

months, to pick one day that they go ride shotgun with one 

of the field men.”  So I did that on a couple of occasions, 

and one of my chief assistant did, but as far as I know, we 

were the only two who ever did.  You get to know what the 

field staff is doing.  They (inaudible).  It was sort of 

amusing.  It’s like a culture all its own.  There was 

nothing venal about it.  In fact, I got to a point where I 

used to -- there was four of the field men who decided I 

need more education on how the system works, so they 

suggested we all go out and drink beer together sometime.  

So we did that on a fairly regular basis.  It was six 

months or so.  They said, “There are only two rules.”  Well 

-- two rules.  “You can’t pay for anything, and nothing we 

say here is ever repeated.”  So you get a lot of good 

information that way. 

Q: I imagine. 

SWAIN: So that was my brush with public life.  Well, I, of 

course, had been in the state’s attorney’s office, but that 

was a different experience.  I guess I mentioned last time 

about, when a new problem would arise, I would ask how my 

predecessor would handle it, and they said, “Oh, he 
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didn’t.”  So I’d have to make up a way of handling it.  I 

said, “Well, what did you guys do?”  They said, “We just 

waited it out until you came.”  So there’s certain -- you 

learn a lot about how people deal with bureaucracies.  

Partly, they -- some of the old-time practitioners told me, 

there’s one person in every office that knows what’s going 

on, and it’s never the person you think it should be, but 

it’s your job to identify who that person is and get on 

their good side.  Then they’ll tell you.  That’s how 

government tends to function.  I don’t know if you want to 

dwell anymore on that.  You can ask questions about it 

later if you do, but anyway, the... Then, I, at one point, 

I said to Tully, in the fall of ’75, that I wanted to move 

on.  I had been there -- I had only been there two and a 

half years at that point.  I said, “My family is looking 

for a little more support than I can give them on this 

salary.”  Since I limited myself to my salary (inaudible) 

which apparently was another novel point.  He said, “I 

understand, but I think what you should do next is become a 

judge.”  I said, “Oh?”  He said, “You’d make a great 

judge.”  He said, “Slating comes up in December.  Mr. 

[Culloden] will certainly put in a good word for you before 

the slating committee, if you’d like to be that.”  I was 

planning to serve until the end of the year, in December.  
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He said, “Why don’t you wait and see if he succeeds in 

getting you slated?  If he doesn’t, then you can move on.”  

And so I went before the slate committee.  It was chaired 

by -- the chairman of the committee was Richard J. Daley.  

He didn’t really know who I was, but I came and appeared 

before all of the committee.  He said, “Well, now, 

Theodore, tell us why you would make a great judge.”  I 

said, “Well, my first qualification is, for 10 years, I’ve 

been a precinct captain for [Todd Holman] in the fourth 

ward.”  Standing ovation.   

Q: And for him, that was the most important qualification? 

SWAIN: Well, (inaudible) everybody knew it was... Then they 

asked about my qualifications.  They, in fact, slated me.  

I remembered at the last minute to make sure I went to 

[Todd Holman] and asked him, because Tully had arranged it 

with [Culloden], and I didn’t want to -- until I had it 

both ways from my own (inaudible) who was not un-powerful, 

and [Culloden], who was probably the number two man in the 

party organization.  So I didn’t have any trouble getting 

slated.  That year, they created a whole lot of new 

judgeships.  They created 20 new judge -- no -- yeah.  

Twenty new judgeships.  Maybe 20 -- I can’t remember.  

Anyway, there were a group of 10 that were running at 

large, in addition to the agencies that normally got 
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filled.  On a vacancy -- it’s a head-to-head contest for 

that seat, where if they wanted to create new judgeships, 

they’d run the top -- there were 14 -- no, 15.  Fifteen of 

the city ran county-wide, and 10 in the city.  So there 

were 25.  Yeah, 25 all together.  Everybody who was running 

against the machine thought, ah, that’s the best place to 

hit.  So there were 60 candidates in the primary for those 

15 spots, and it’s including 15 party nominees.  They were 

not the top 15 on the ballot, either.  You would count down 

14 numbers before you hit the party slate, which was all 

together.  You were totally dependent on party discipline 

to get -- anyway, the party did a remarkable job and 

carried 14 of the 15 in the primary, and got them past the 

primary.  This was virtually no contest (inaudible) general 

election, although it was county-wide.  It was a coveted 

skill to put up campaigns back in those days. 

Q: And why had they created these new judgeships? 

SWAIN: Expansion for the handle of business.  It had been a 

long time since they added judges. 

Q2: Had you thought of being a judge before it was recommended 

to you? 

SWAIN: I guess maybe I had thought about it.  I thought maybe 

I’d be the chief justice of the Supreme Court.  I didn’t 

have any of the intervening steps laid out, but... Then the 
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next question after -- got through the primary, then went 

to -- the general election, of course, was in November, and 

I got sworn in in December.  About that time, it occurred 

to me what had happened.  Tully got a whole extra year on 

me, because I had plan to quit the preceding December.  So 

instead, I stayed on.  I got sworn in.  Once I got past the 

prime -- if I hadn’t made it through the primary, 

(inaudible).   

Q: Did you actively participate in the campaign process? 

SWAIN: Yeah, we had a group approach.  We ran as a group, and 

it was coordinated so we wouldn’t inundate the board 

meetings.  That’s where most people campaigned in those 

days.  You’d go out and explain to the precinct captains 

that you’re their buddy and will look out for justice for 

the people and all this other thing, and I’m a hell of a 

guy besides.  One thing I failed to mention in all my 

campaigning was that I had gone to Harvard Law School.  I 

think that was on advice.  In fact, with the augmenting of 

the court, there were, I think, 300 judges now, total.  

After I got elected and Bill Cousins got elected, that made 

a total of three from Harvard Law School.  [Bill Cousins] -

- do you know Bill Cousins?  Does that name -- 

Q: The name sounds familiar. 
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SWAIN: He’s a black guy that ran for -- he ran against the 

machine on the city-only slot.  That’s the first time 

anybody had ever done that, and he knocked off one of the 

party candidates and got slated.  Then he was on the 

appellate court, I think.  Maybe not.  Anyway, he recently 

ran for chief judge against Fitzgerald.  He made a good 

showing, but didn’t win.  I don’t know if he’s still 

(inaudible).  Anyway, a really outstanding guy.  Then the 

other guy was somebody who was in the northern suburbs. 

(inaudible) who I think was an associate judge at that 

point.  So I got myself elected somehow.  And you learn a 

lot in campaigning.  First thing Tully told me, never to 

drive to one of these, because if somebody drives with you 

on your way home, they will insist that you were drunk, and 

it will be a scandal.  So I will always give you a driver 

(inaudible) one of the staff people of the state’s 

attorney’s office.  So one of my drivers was -- it just 

shows the variegated nature of our party in our community -

- a guy named [Riley McIntosh], who I had actually trained 

to be the railroad assessor in the assessor’s office.  We 

became good friends.  We still are, except I don’t see him 

since he retired. [Riley McIntosh] was my driver, and we 

went out to a ward committeeman, whose name was [Kelly].  

The interesting thing about that was they’re both black.  
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Usually you think an Irish name is other than that.  But 

anyway, it was a wonderful experience, getting to go with 

people all around the county.  And not everybody appealed 

to you, particularly.  Some of the judges I campaigned 

with, some of them were sitting judges running for 

retention, and so -- I mean, reelect -- I can’t remember.  

Anyway, for some reason, I was campaigning with a judge I 

particularly didn’t like.  He was decent to me, and we were 

civil.  He eventually ran for chief judge, and I voted 

against him.  Fortunately, he didn’t get elected.  Well, 

after I got elected, then the question was, where will I be 

assigned?  We had this totally integrated system that’s 

unique in the United -- or it’s the largest one in the 

United States.  Totally integrated court system.  County.  

And any judge, on any day, can be assigned to any courtroom 

by the chief judge.  They don’t do that.  They tend to put 

you into an assignment and keep you there for a while.  

Sometimes they shift you, sometimes they let you stay.  

There’s general requirements and your predilection.  So I 

said to Tully -- or Tully asked me, “What assignment do you 

want?”  I said, “Well, I would like to renew my interest in 

criminal law.”  Since I didn’t get into it in the state’s 

attorney’s office, when I told [Dan Moore] that’s what I 

wanted to do.  Tully said, “OK.  We’ll get you there.  But, 
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for heaven’s sake, don’t tell the chief judge that.  

Because if he knows you want it, he won’t appoint you 

there.”  Where he appointed me was a place everybody else 

had asked for, which was the tax section of the law 

division.  I couldn’t sit with the county division, which 

was then passing on everything I had ever done in the 

assessor’s office.  I thought that would be inappropriate.  

Well, some judges couldn’t understand what I was talking 

about.  So I didn’t say anything, and he assigned me to the 

tax section of the law division.  Unless you understand the 

finer points of jurisdiction, it probably doesn’t mean much 

to you.  But Tully said, “You just go there and do what 

you’re told.”  The presiding judge was a guy I used to work 

with in the state’s attorney’s office, who I sort of 

trained in the field.  Anyway, he was my boss.  Tully said, 

“I’ll tell you what I’ll do.  I’ll speak to Richard 

Fitzgerald,” who was a Fitzgerald before Tom Fitzgerald, 

who had been presiding judge of the criminal division.  

This whole time, we referred to him as Fitzgerald the Great 

(inaudible) current Fitzgerald on the Supreme Court.  I’m a 

dear friend of Tom’s, but he’s different.  He’s a much more 

political creature than Richard was.  Tom Tully told me 

that, “What we’ll do is we’ll let you stay there about six 

weeks, and then Richard Fitzgerald will ask the chief judge 
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for you.  That way, it doesn’t come from me.”  Richard 

Fitzgerald was thought highly of by the chief judge as one 

of its real stars.  He was the presiding judge on the 

Greylord investigation.  He was the only judge the feds 

trusted. (inaudible) was going on.  So he was a highly 

respected guy.  Some of the national famous trial lawyers 

would comment that he was the judge they appeared before.  

Really remarkable guy.  Tully had been his prosecutor.  The 

world moves around -- positions itself.  Promotes it 

somehow.  So my immediate boss was on vacation, and I had 

taken his calls, in addition to my own, in the law 

division.  The bailiff came in and said, “There’s a phone 

call I think you want to take.”  I said, “Oh.  Yeah.”  

“It’s the chief judge.”  I said, “Oh, court will be in 

recess.”  So I went and took the call, and Ed Boyle said to 

me, “Swain, this is Boyle.”  I said, “Oh.  Pleased to talk 

to you, Judge Boyle.”  And he said, “For some reason, Judge 

Fitzgerald is high on you.”  I said, “Oh, I’m pleased to 

hear that.”  This was on a Friday afternoon.  He said, 

“Monday, report to the criminal division.”  So I said OK.  

When my boss came back, I was gone.  He came back the 

following Monday.  I left him high and dry.  When the 

question came up, I had talked to him a little about, 

hypothetically, where I wanted to spend time, and I 
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mentioned criminal division.  He said, “Oh, you wouldn’t 

like that.  I was there two years and hated every minute of 

it.”  So I expected I would last about two years there.  So 

I served out for the rest of my time there, and never got 

tired of it.  Never any two cases the same.  Just kept 

learning and learning and learning.  Of course, I had had 

the general trial experience.  Certainly in criminal.  I 

had litigated the railroad cases on the civil side.  Which 

(inaudible) totally what propelled me into fame, was losing 

the largest civil case (inaudible) County up to that point.  

That bespoke the responsibility I carried (inaudible).  

Actually, I felt very good about the way we conducted the 

case.  But I didn’t know anything about rules of evidence, 

since I had a course in law school -- it was the course I 

was most fuzzy about.  What you ordinarily do is you have a 

trial call in the morning, and you sort of process cases.  

Find out (inaudible), where they are [in discovery], when 

they’re going to be ready for trial, and do they want a 

plea conference.  All that.  Then, sooner or later, you get 

one that’s actually going to trial.  There was one guy up 

on the floor above me, who I knew pretty well, who had been 

in the state’s attorney’s office with me.  A very amusing 

guy.  Every time I had a sentencing, I said, “How do you 

know how to sentence anybody?”  They had a program for us 
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of a few weeks, a couple of weeks, right after we started 

being judges, and that was very helpful, but it only goes 

so far.  I would go up and see him, and he would give me 

some good pointers.  Of course, I am not sure the omens 

were good.  The first time I did that, coming back down, 

the elevator got stuck.  I called the -- there’s a phone in 

the elevator.  I said, “Will you call my courtroom and tell 

them where I am?  I haven’t run away.”  So I had to learn 

how to handle what my relationship was with the clerk, my 

courtroom clerk, and the bailiffs.  It’s little-noted that 

there’s seven different separate entities that all have to 

be present before court can start, and most of them -- 

they’re all independent of one another.  There’s the judge, 

who’s elected (inaudible).  Except, presumably, the 

presiding judge.  Then the prosecutor, who’s appointed -- 

assigned there by a separately-elected state’s attorney.  

There’s the public defender, who’s there by -- appointed by 

the public defender, who is selected, I think, by the 

county board.  There’s the courtroom clerk, who’s an 

employee of the (inaudible) court, who’s independently 

elected.  There’s the bailiffs, who are employees of the 

sheriff, who’s independently elected.  There’s the court 

reporter, who’s hired independently, again, by, I think, 

the county board.  That’s a commonality there.  And then 
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you need a defendant.  When you get all seven of those 

together, you can start.  I did learn one valuable piece of 

information.  The judge is never late to court, because 

they never start without him.  But I tried to make the 

point always to be fairly timely.  There was a certain 

camaraderie between the prosecutors and the public 

defenders that were assigned to the courtroom.  They would 

always come into my chambers for coffee before court 

started, just to make sure that everything was in order for 

the trial call.  Then, eventually, I had my first jury 

trial.  How do you pick a jury?  In those days, you let the 

attorneys interrogate the jurors, and they would make their 

decisions.  One by one, the judges would tell me, “You’re 

going to get tired of that.”  Eventually, you take it away 

from them and do the questioning yourself.  In the first 

place, you get much more relevant questions that way.  

Secondly, you’re assured that the relevant questions do get 

asked.  The oversight of the attorneys (inaudible).  And 

then again, managing a whole new population, array of 

jurors, which is a fascinating group of people.  One of the 

things that you appreciate is just how terribly, seriously 

the jurors all take their job.  Whenever I’d have a jury 

trial, I would always mentally make a note of how I would 

rule if it were a bench trial.  There were very few cases 
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where I came to a different conclusion than they did.  I’m 

not sure what their thought processes were.  Some of them 

are very fascinating.  But...  

Q: Other than sort of learning by doing and talking to other 

judges, were there other ways that you learned the ins and 

outs of the court? 

SWAIN: There was something called the National Judicial 

College.  The first year, there was a program put on at 

Harvard, as a matter of fact, by another competing group 

that was not associated with the National Judicial College, 

which is located in Reno, and this other place had 

headquarters in Virginia, but they would sponsor programs.  

This was for a course called Humanities and the Law.  I 

paid my own way to go to that, because they wouldn’t pay 

your tuition and your expenses until you had served two 

years.  Now, I thought that was mighty strange.  When you 

need it is the beginning.  But at the end of two years, I 

went out to Reno, and understood what their thinking was, 

that I would have gotten virtually nothing out of the 

course if I had gone right away.  You’d have to have 

confronted these problems before all this information means 

anything to you.  And you learn how judges do it all over 

the country in the various judicial systems there are.   
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Q2: How does this college work?  Is it a couple weeks?  A 

weekend seminar? 

SWAIN: No, it’s a three-week residential course.  They 

reserve a block of hotel rooms, actually.  They have a nice 

facility.  The reason it’s in Reno is because somebody gave 

them the money to build it there.  A guy named Fleischmann, 

who you may know of, because of his gin.  So that’s who 

funded the National Judicial College.  It’s also the seat 

of the national juvenile court system.  Some of my friends 

-- I was coming out of the fourth ward with a guy named 

Sylvester White, who was head of juvenile court here for 

many years.  He was noted for giving a speech out there 

once, saying -- he often reflected on the juvenile court 

system, and all he could think of was Charlie Brown and 

Peanuts after a game was over, and it said, opponents, 99, 

home team, 0.  And he was walking off the field with Lucy 

and he was shaking his head.  “I can’t understand it.  We 

were so sincere.”  Mr. White was likening the juvenile 

justice system to that.  Which always stuck in my mind.  

Anyway, I never got close to juvenile court.  My neighbor, 

who was head of Commission on Youth Welfare when I first 

became a judge, insisted that I ask to be assigned to the 

juvenile court, because that’s where the need was the 

greatest.  I said, “I’m not sure I could make much of a 
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contribution there.”  Nobody even -- that was not an option 

at the time.  I never did, but I’ve since gotten involved 

in a lot of activities.  Chicago Council on Urban Affairs, 

which I’ve served on for many years, has got into a big 

step in the criminal justice system.  So I served six 

years, and then I ran for retention.  Incidentally, when I 

ran in the first group, they had always, of course, 

published the election results.  I came in 14th out of that 

15.  I didn’t come in last, but the lady who came in last 

had actually bumped one of our guys off, who was right 

behind me.  The guy who got bumped was re-slated the next 

time around.  Got his turn, but... So the second time 

around, on retention, people saw the results and were 

shaking their heads.  It turns out I was near the top of 

the retention ballot, in terms of percentages.  Of course, 

I assumed it was because I had done a good job.  Another 

guy, named... I can’t remember his name now.  (inaudible) 

with an Irish name and I came in near the top of the list.  

People would explain it that people in the suburbs thought 

he was white, and they thought I was black.  This Swain 

name -- there’s a big chain of drugstores on the south side 

with that name on it.  The only people I’ve ever run into 

with my name have been black.  It’s a name that’s familiar 

to a lot of people.  You just never know why people vote 
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for you.  I had gotten high ratings (inaudible) [bar and 

polls].  So did a lot of other people.  All during this 

time, towards the end of my six-year term, my wife was 

increasing the pressure to get a decent job.  You’ve been 

indulging this luxury too long.  We’re all paying for it.  

Which translated into something like, you have four 

tuition-paying daughters, and the unspoken thing was, and 

you also have a high-maintenance wife.  But we didn’t talk 

about that.  I had actually been interviewing, since I was 

approaching the end of my term.  I filed for retention.  I 

didn’t want to be out of a job, but then -- and so I went 

into a pool with the other guys who were running -- 

everybody running for retention pool (inaudible) 

particularly on retention, trying to outdo everybody else.  

Like the most recent election.  All the retention 

(inaudible) got retained.  Which is not a bad idea, in the 

sense that it approximates the federal system, where you 

have lifetime tenure.  In other words, you have to do 

something pretty bad to attract newspaper attention.  

Unfortunately, the newspapers -- attention is attracted by 

the most irrelevant things.  They’ll go after people just 

because they didn’t like the ruling they made.  Because 

newspapers have a way of trying cases before the trial 

starts, which is the bane of all judges.  One of the things 
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we learned in Reno is the one thing you cannot do is answer 

them.  You cannot defend yourself.  You just have to keep 

your mouth shut.  They have a lot of material that shows 

what happens when you do.  They control the newspaper, you 

don’t.  They can make you look stupid, no matter what you 

say.  I had one case that the Sun-Times (inaudible).  They 

were very unhappy with the result.  That’s another 

experience that most judges encounter.   

Q: Were there other places that were particularly noted 

publicly or important in that way? 

SWAIN: There was a rape trial of a public defender, I 

remember, which received a lot of notoriety.  It didn’t 

occur to me I was supposed to handle this any different 

than any other.  They had pretty good council, veteran 

council, representing the guy.  But I found him guilty, and 

that surprised an awful lot of people.  I got a note 

slipped under my door from Judge [Gillis], who was in the 

next chamber, one afternoon after this ruling had come 

down.  He said, “Congratulations on uncommon courage.”  I 

didn’t realize I was being courageous.  The learning 

process -- a lot of things surprise you, and the learning 

process is one of them.  There are places you get help.  My 

first jury trial, I think I probably got into the Guinness 

Book of World Records for most side bar comments.  Every 
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time one of the attorneys would make an objection, I would 

say, “Court will be in recess.  Attorney will come into 

chambers.”  And I said, “What’s this all about?  Educate 

me.”  And you have no idea the response you get.  They were 

delighted that some judge finally was going to listen to 

them, their objections, instead of just ruling off the top 

of his head, and trying to do it according to the law.  I 

thought they would hold me in low regard because I didn’t 

know anything, but they were so glad I was willing to 

learn.  Gradually, you get the hang of it, and you talk to 

other judges.  One thing that’s -- way over at 13th Street -

- we started at 13th and Michigan until they got the new 

buildings built out at 26th Street. (inaudible) 

administration building and moved everybody out -- all the 

offices out of courthouse.  Made a lot of new courtrooms 

there, so they brought the outlying criminal courts out 

there.  One of the features of that facility was the judges 

dinging room, which doesn’t exist downtown.  Judges could 

go out to lunch with one another if they wanted, and they 

often would downtown, but there, everybody ate at the same 

place.  It was depending on when your break was, when you 

took a break for lunch.  Depends on who was there at the 

time.  Tables of 10.  You’d sit down with whoever was there 

at the time, and so you really got to talk to other judges 
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about how -- no judge, to my knowledge, ever walked into 

another judge’s courtroom to see how he was doing.  It just 

doesn’t happen.  I have a feeling that people would think 

they were snooping.  And -- 

END OF AUDIO FILE 1 

 

SWAIN: But you get some interesting -- and then you get close 

to some of the judges that -- either in adjoining courtroom 

or -- well, somebody was adjoining my courtroom in 13th 

Street, was on my floor, (inaudible) courtroom out there.  

We used to get together occasionally.  He once raised the 

question -- he said, “What do you do about all those phone 

calls?”  I looked at him.  I said, “What do you mean?”  

“Well, you know, if somebody calls and says they’re a 

friend of the defendant.  Some political figure.  In the 

first place, how do you handle the call?  What do you tell 

the guy?  And then, secondly, what do you do about it?”  I 

said, “Well, I’ve never met that problem.”  I apparently 

had a fearsome reputation, that somehow I was different 

from other judges, and that you were not to call me.  That 

it would not -- and it made life a lot easier.  Another 

case I had was a wife-beating.  It was in the black 

community.  The wife had gone to some social service 

agency, and they had the forethought to take pictures.  
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They put on a pretty strong case, and the defense wasn’t 

much.  I found him guilty of -- I forget what -- battery.  

Aggravated battery, probably.  Something like that.  And 

sentenced him to -- and then one of the black judges came 

up to me and said, “What on earth were you thinking?  

That’s her husband.”  As if that’s no offense.  Beating up 

on a woman is an offense unless it’s your wife.  I said, 

“Well, the evidence is pretty strong.”  He said to me, “You 

know that he was a friend of [Tim Evans], don’t you?” [Tim 

Evans] was (inaudible).  I said, “Well, I did not know 

that, and it’s to Tim’s everlasting credit that I did not 

know.”  You stumble onto rather startling things that way.  

Had one case where I probably had the highest-priced legal 

staff assembled for the defense.  There were four 

defendants, who were accused of nothing more seriously than 

stealing from the liquor store.  Big chain.  I forget.  I 

think there’s one in Hyde Park, if I remember. (inaudible) 

They were noticing losses from stock, and so they hired a 

Pinkerton guy to come in as assistant store manager, 

unbeknownst to anybody.  So he sort of found out what was 

going on.  I guess they invited him in.  Fortunately, he 

wasn’t a police officer, so it wasn’t entrapment, but I 

think he went along with the program to find out 

(inaudible).  These guys all -- none of them had a record, 
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and this was a felony charge, and none of them wanted a 

felony record.  The state’s attorney was perfectly happy to 

plea them to probation.  I then cleared it.  The sentence 

wouldn’t matter.  Whether they took a trial or not, they 

were clearly eligible for probation.  But if they wanted a 

trial, they can have it.  They were trying to get it 

knocked down somehow to a misdemeanor or get an acquittal.  

Between the four of them, they had three private attorneys 

who were pretty well-known in the field.  They lost the 

case.  There wasn’t much of an issue.  Afterwards, Tully 

called me and said the owners of the liquor store called 

him and said, “Do you know Swain?”  Tully told them, “Just 

relax.  He’s going to do what’s right.  You don’t need to 

worry about any of them getting to him.”  That was what he 

was afraid of, is somebody would -- too much pressure.  It 

didn’t even start, so I didn’t really have to do anything 

about it.  I have a feeling it goes back to my first 

Christmas at the state’s attorney’s office, when I sent 

back all the Christmas presents.  Did I -- 

Q: Yeah, you did.   

SWAIN: I was aware that, from just practicing, that at 

Christmastime, a number of the public officers were full of 

gift-wrapped liquor bottles, for example.  They would be on 

the attorney’s desks in the state’s attorney’s office one 
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thing or other.  I thought to myself, now, I’ve got to be 

prepared for this.  How am I going to handle this?  There 

again, you’re in for a lot of surprises.  My initial 

thought was I would just say, “Thank you very much, but I 

don’t accept gifts, but thank you anyway.  I appreciate 

your kind thought.”  I was startled at the fury that this 

invoked, or caused.  And it wasn’t all just liquor.  People 

would hand me envelopes, and people would mail me cheeses 

at home, and send around fruit baskets and things.  I was 

in a fairly pivotal position in the state’s attorney’s 

office.  People would say, “Are you calling me a crook?”  

So I finally had to realize I really had to change my 

approach and say, “I really appreciate your thought behind 

this, and it’s very generous of you, and it certainly is no 

reflection on you, but it’s just a personal idiosyncrasy.  

I decided not to accept gifts.”  They’d just shake their 

heads as if I was crazy, and let it go at that.  I once got 

a big basket of something from Stop n Shop, which was then 

on Washington.  The next morning after it came, I brought 

it down to Stop n Shop and said, “I want to return this.  

Will you credit the account of whoever sent it?” 

(inaudible) They said, “Is it something you didn’t like?  

Would you like something else in its place?”  I said, “No, 

no.  Sorry.  I’m not in a position to accept it.”  They 
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said, “Why aren’t you in a position to accept it?”  I said, 

“I work for the county.”  They said, “I don’t understand.”  

I said, “Just credit it for me.”  Don’t try to understand.  

Sometimes I would get perishables at home, like somebody 

sent a case of oranges or something.  I’d take it to one of 

the settlement houses.  I couldn’t send it back at that 

point.  It would rot or something.  I would let them send a 

thank you note to the guy.  Even that’s getting pretty 

close to the line.  I was looking like the benefactor.  I 

wanted them to be clear that -- they made it clear to the 

person who sent it, I couldn’t accept it, but they are very 

appreciative of having it.  And that I insisted they add 

that person to their mailing list, so they would get tons 

in the future.  Integrity takes all sorts of forms.  You 

understand about integrity?  You’ve never had any problems 

with it. 

Q2: Not really.   

SWAIN: Anyway, I think that -- I certainly didn’t expect -- I 

expected that to be just a private matter between me and 

each of the people who came in.  

Q: But apparently the story got around? 

SWAIN: Yeah, and I think that’s why it stuck with me all the 

-- and that’s why they (inaudible) judge.  But there was 

one unhappy group that I felt sort of bad about, and that 
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was the clerks and secretaries that worked for me, who used 

to get the overflow.  They said, “You’ve giving away our 

material.”  I realize that.  I don’t mind that you take 

things, but I can’t...  personally would offer it to them.  

I guess one or two did, but... I had only one case where I 

was not sure -- I lost any sleep over.  Again, it was a 

very high-priced attorney, and he put on this defense 

alibi.  He had a parade of witnesses like nobody’s 

business, and all very credible, and everybody testifying 

that this particular guy, he had been at the party, and 

what sort of party it was.  The cross-examination always 

consisted of, “When the defendant told you he’d been 

charged with an offense that evening, if your first thought 

was, oh, we must tell his attorney.”  “No.”  “Well, when 

did you tell his attorney?”  “We didn’t until he came to 

us.”  And it was pretty clear that he’d manufactured the 

whole alibi thing.  The whole story was true.  You can tell 

by the detail that it happened, but there’s nothing to tie 

it into the night that he committed the offense.  So I 

found him guilty.  And the state had a pretty persuasive 

case, but I often wondered if the defense had taken a 

different tact.  I guess the thing that haunted me -- my 

defendants never expressed anger at the court, and this kid 

seemed to be more concerned about what I thought of him.  
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As he was leaving the courtroom after being sentenced, he 

looked up at me and said, “Judge, I didn’t do it.”  I 

nodded to him.  He wasn’t complaining.  There’s a wide 

cynicism in the black community that the system doesn’t 

work anyway.  That was haunting.  I can’t tell you how many 

times I reviewed the evidence in that case, and cursed the 

attorney for taking the tact he did.  His alibi was just 

not -- it was demonstrably an afterthought.  I had another 

one where -- a very similar alibi.  Offense occurred on 

December 31st.  Two o’clock in the morning.  He had two very 

good defense attorneys hired.  Paid.  Not public defenders.  

They put on this case -- again, they brought in this stream 

of witnesses.  And this was a New Year’s Eve party, so 

there wasn’t any question about when it was.  When it got 

to the closing arguments, something that I had noticed back 

at the beginning, and -- the state’s attorney was sitting 

there, just on pins and needles, for fear I would blow it.  

I did.  Two AM on December 31st is not New Year’s Eve.  It’s 

New Year’s morning.  It’s the morning of the day that 

becomes New Year’s Eve.  It was 24 hours off.  They finally 

filed a motion for a new trial on the grounds of 

incompetence of council, who -- they filed it themselves.  

As one of the prosecutors said, this is a good (inaudible) 

lesson in, if you have a witness who will say anything for 
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the defendant, be sure you get your facts right before you 

come in (inaudible).  So it was persuasive witnesses. 

(inaudible) And the role of the judge was one of the things 

that’s sort of hard to get used to, because you can’t do 

the other people’s job.  If the state’s attorney blows it, 

that’s -- you can’t sort of realize that they’re 

incompetent and skew your ruling on the base of that, and 

the same way with the defense.  That’s a harder one.  If 

the defense doesn’t have a good attorney, you worry about.  

But you’re protected by (inaudible) beyond a reasonable 

doubt (inaudible). Aren’t sure.  And the problem is that, 

if you try to do somebody else’s job, not only do you not 

do their job well, you don’t do your job well.  You can be 

manipulated that way.  Anything particular you want to know 

beyond this?  What I did after, in my afterlife? 

Q2: I actually had a quick question about your time on the 

bench.  How often did you have a bench trial compared to a 

jury trial? 

SWAIN: Oh, yeah.  About three or four to one.  Very small 

percentage were jury trials.  Most of them were bench 

trials.  I don’t think the attorneys -- I think the 

attorneys -- in the first place, they’d get acquainted with 

the judges and know whether they were going to get a fair 

shake.  Secondly, they don’t want to waste their time if 
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it’s not going to benefit them.  You get a murder case.  

You think long and hard about what you want.  Anything that 

will give your guy even a slight possibility of doing 

better, you’re going to grab onto it.  Now, that’s the 

cases that go to trial.  That’s more than 25%.  Seventy-

five percent are pleaded out.  I see all these erudite 

articles about how bad plea bargaining is.  I just shake my 

head in disbelief.  They don’t have any idea what they’re 

talking about.  They think this is somebody is getting away 

with something and it’s a con game.  It makes the system 

run a lot more smoothly.  If everybody went to trial, the 

system would break down.   

Q: Just from the sheer volume? 

SWAIN: Yeah. (inaudible) trials.  And at a plea bargaining 

conference, they lay out the evidence and present.  It 

didn’t occur to me at first that the attorneys were looking 

for guidance.  I would listen to one side, and then the 

other, and they’d keep arguing back and forth.  The state 

should reduce it.  The judges protect it, that if the 

state’s attorney doesn’t go along with it, there can’t be 

an agreement.  But a lot of times, the state’s attorney 

will want to know what the judge thinks.  At first, I 

thought, that’s wrong.  That’s not what this is all about.  

Finally, a defense attorney looked up at me one day and 
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said, “Judge, will you kindly put us out of our misery?”  

He was getting nowhere, but he couldn’t cave in until I had 

said (inaudible).  They’re used to a judge saying, “Well, 

if that’s the evidence, I’m going to rule thus.”  I always 

thought that was bad form.  You never know what...  

Q: Were there any particular challenges just in running a 

courtroom?  We talked about the sort of administrative 

role, but with all those people and observants? 

SWAIN: One of the things, which doesn’t directly answer your 

question but has a great deal to do with the administration 

of a trial, is how my courtroom clerk kept me awake.  If 

she saw that I was flagging -- she always kept a law book 

on the rail beside her, and she would knock it onto the 

floor, and then would fall all over herself, apologizing to 

me for interrupting.  She was the most wonderful person 

[you could have met].  The other way I knew if I was 

flagging -- I always took notes.  The first few trials, I 

thought, oh, no, this is so pivotal, I’ll never forget 

that.  By the third trial, I was mixing up the facts of one 

trial with another, so I always took notes after that.  

When I looked down and my handwriting was illegible, I 

didn’t know what I was writing, I decided to call -- the 

judge always has the advantage of calling a recess.  

Attorneys can say, “Your honor, I have to go to the 
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bathroom,” but that’s about the only thing that will... But 

then just administering the timing of it.  If you get late 

in the afternoon, how much -- you ask them how long the 

next witness is going to take, and would you rather stick 

it out or do you want to break here.  A lot of things are 

educational, but don’t really have much impact on how the 

system runs.  You discover some amazing things.  Gun 

control, for example.  That’s not an issue in a case, but I 

had a case where a man shot his wife in the head and 

rendered her a vegetable.  So we had a trial on it.  What 

had happened was they had taken a vacation and gone down to 

Atlanta.  And they thought, we can’t buy guns in Chicago, 

but anybody can buy a gun in Atlanta.  Why don’t we just 

buy ourselves some guns to protect against burglars?  So 

they each took them back to Chicago with them, and the 

night before this night, they had gotten into an intense 

argument, and the bride, the wife, had shot at the husband 

but missed.  That had sort of jolted them out of their 

argument at that point.  The next night, the same thing 

happened, only this time it was the husband who shot, and 

he didn’t miss.  When the police -- the neighbors called 

the police.  When the police came, the husband was sitting 

in the middle of the living room floor, sobbing because 

what he had done to his wife.  They tried to see if there 
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were any ways they could get it reduced from first-degree 

murder.  It was a bench trial.  Then it came to the 

sentencing, and I gave some thought to this and said, 

“There’s nothing the court can do that’s going to punish 

you anywhere near what you’ve already punished yourself.”  

That’s going to be with you the rest of your life.  That’s 

off to one side.  In the meanwhile, the justice system has 

to do what it has to do, and so I sentenced him to 12 

years, but explained that I assumed that was the lesser of 

the penalties he was getting.  It points out, don’t have 

guns lying around.  I had one capital case on my call at 

the time I left.  I never had a capital case up to that 

point.  I was just as happy to leave.  I decided that if I 

had it, it would have gone to trial and found guilty.  All 

the (inaudible) sentenced him to death, because that would 

be my obligation.  I wasn’t very comfortable about it.  I 

was delighted when that case didn’t get very far.   

Q2: Did you feel any extra burden having to deliberate on all 

these bench trials, as opposed to (overlapping dialogue; 

inaudible) -- 

SWAIN: (overlapping dialogue; inaudible) This was -- you 

learn by doing.  I made some mistakes early on.  I would 

always -- even on a ruling on a bench trial -- in the first 

place, I would never rule on the same day.  I would always 
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want to go back and review my notes, and put a little 

distance between me and them.  Then I would write out my 

ruling, and if I couldn’t make sense of it in writing it 

out, I knew there was something the matter.  I would see 

that this particular point was crucial in the logic to get 

to this conclusion, and I’d look and I’d say I remember 

that this was evidence.  Then I’d look back and it wasn’t.  

You create all sorts of imaginings if you don’t -- it’s 

unusual, I think, for most judges.  I guess the more 

experienced ones don’t feel the need to -- been at it long 

enough.  Feel comfortable about doing it, but I never did.  

Even after six years.  After that third trial, I quickly 

changed.  One group of people I always made friends with by 

doing this was -- when I would read my ruling, then the 

court reporter would turn to me and say, “Judge, can I 

borrow your book now?”  So that they would get it.  They 

were taking it all down, but transcription is always 

imperfect at best, so they always -- things they couldn’t 

quite hear or didn’t quite get right, they wanted to check 

it against mine.  What I had actually written.  Then 

another thing that I did, during closing arguments, I would 

take notes.  I would make margin notes as I went along 

about the conduct of the attorneys.  Quality of their 

performance.  The state’s attorneys would just lie in wait 
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for me after, and then, “Would you go over your notes with 

us?”  Because they were eager to learn.  There was one that 

I probably should have refused myself on, but I was much 

too far along at that point.  I didn’t feel anything would 

be gained by starting over again, particularly with another 

judge.  During a break, there were some young people in the 

back of the room.  When we came out to start the trial 

again, I was chatting with these guys.  We were the only 

ones in the court.  Everybody else was out in the corridor. 

(inaudible) Wondering how they -- what they were learning 

from this proceeding, and why were they here.  They said 

they were friends of the defendant.  I said, oh, that’s 

nice of them (inaudible) support.  It makes him feel good.  

Then they said, “Do you have a daughter at Kenwood High 

School?”  I said yes. (inaudible) who were classmates of 

hers.  “I’ll tell her I ran into you.”  That’s a little too 

close for comfort.  The only time that they really got -- 

the attorneys got out of control -- and I used to take my 

gavel there, but what I found was that if I -- sometimes I 

would scowl, and that would tone them down.  If they really 

started getting bad, I would do a little tap like that, and 

that would stop them in their tracks.  I don’t know.  

There’s something about me that I’m terrifying.  I never 

figured out what it is.  But one time, the attorneys were 



40 

hurling personal insults at each other, and one guy slammed 

down his folder of papers on the table, but he came at an 

angle, so they scooted all across the room.  I was trying 

to regain control, and I banged my pen down, and it got out 

of my hand and went up and hit the ceiling.  And the jury 

said later, that was really the high point of the trial.  

That was as far as I ever got (inaudible).  No, I had -- 

excusing jurors was a poignant sort of thing.  I observed 

that the more serious the charges were, the more likely I 

would get an affirmative answer to the question, “Have you 

ever been the victim of a crime?”  I don’t know whether 

that was because people wanted to serve or what, but a lot 

of people just didn’t want to serve on a murder trial, and 

you would get some horrifying stories.  Finally I would say 

to them, “Would you rather not sit on this case?”  Not even 

asking the (inaudible) attorneys.  They said they thought 

they could be there.  Again, (inaudible).  I had one lady -

- it’s amazing.  The charge seemed to trigger memories.  

This was a rape case, and I had one lady, and I said, “Have 

you ever been the victim of a crime?” and she said, 

somewhat nervously, yes.  I said, “What was the nature of 

the crime and when was it?”  She said, “It was 25 years 

ago, and it was rape.”  I said, “Oh.”  I said, “Is there 

anything in that experience that still stays with you that 
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would keep you from being a fair juror here?”  Instead of 

answering, she just started to go to pieces.  I finally 

said to her, “Would you rather not serve?” and she nodded.  

I said, “The lady deputy will take you out and sit with you 

for a while.”  At the end of the afternoon, after we picked 

the jury and everybody had gone home, the lady deputy came 

and said, “What will we do with this person?”  I said, 

“She’s still there?”  She said yes.  It turns out she had 

never told anybody in the 25 years that she’d been raped.  

She thought, since the judge asked her, she had to tell.  

It was just -- you know.  Puts you in sort of a god-like 

position that you’d rather not be in.  So you have to be 

careful how you throw your power around, because some 

people are going to take you very, very seriously.  I had a 

couple of amusing ones, to give you a little laughter 

break.  We had a police decoy case.  Police decoy theft 

case.  Do you know what that would be?  A policewoman, in 

what is called street clothes, went to Taste of Chicago out 

on Navy Pier, and she had slung -- had a purse slung over 

her shoulder, and sticking out of it, very visibly, was a 

$20 bill.  Four paces behind her was a plain-clothes 

policeman.  So the first poor (inaudible) that grabbed it 

was nabbed.  This is as close as you can get to entrapment 

without actually throwing your case out.  Well, the first 
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surprise was the defendant didn’t want a plea.  Second 

surprise was that he wanted a jury trial.  Said, OK, you’re 

-- and the public defender was beside himself.  “Judge, 

this is what my client wants.”  I said, “Well, you’re doing 

your job.  We’ll have a jury trial.”  We picked a jury 

trial.  The evidence ran for 20 minutes or so.  I 

instructed the jury on the law, and they retired.  That was 

about 2:30 or 3:00 in the afternoon.  I did some paperwork 

or something and was waiting for them to come back so we 

could all go home.  At six o’clock, the bailiff came in and 

said, “You’re going to have to send out for supper.  Feed 

the jurors.”  I said, “You’re kidding.”  “No, they can’t 

reach a verdict.”  Then we waited until about nine o’clock.  

The bailiff came in and said, “You’re going to have to 

sequester the jury.  I’ll call ahead to the motel and tell 

them we’re coming.”  OK.  I have no idea what was going on.  

So the next morning, they brought them back in.  I charged 

them to go back into the jury room, in their deliberations 

again, and I started my morning call.  Halfway through the 

call, there was a terrible uproar in the corridor behind my 

courtroom.  I said to the lady deputy, “Go find out what’s 

happening.”  So she came back in and interrupted the 

proceedings.  She said, “Judge, I think you better come.”  

The holdout juror had run screaming from the jury room and 
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gone into the chambers of the adjoining judge, and locked 

herself in the bathroom for her own protection.  Well, who 

was this holdout juror?  In picking the jury -- people 

probably couldn’t care less who the jurors were in this 

case, but one of them was a secretary who worked for the 

Chicago Police Department.  I thought surely that the 

defense is going to bump her, and then they said no, she 

looks like an honest woman, and I think probably, what the 

hell difference does it make to let her sit?  Turns out she 

was the holdout.  She said she never believed the policeman 

in her life, and she wasn’t going to start now.  She was a 

secretary for the Chicago Police Department.  So I hung the 

jury.  After that, the public defender came and said, “He’s 

ready to plead now.”  He had had his fun.  The public 

defender said, “You cannot count on this ever happening 

again.”  Anything else you need to know? 

Q: If you were talking to a newly-appointed judge, would you 

have any advice or guidance as they started their tenure 

from the bench? 

SWAIN: I think humility goes a long way.  Not assuming that 

you know things.  There’s a temptation to think that you 

have to fulfill your role of being all-knowing.  You’re not 

supposed to be all-knowing; you’re supposed to be all-fair.  

And that’s quite a difference.  You can be terribly unfair 
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to somebody by pretending to know things you don’t know.  

Listening is a great talent.  The other thing that I notice 

often is lacking in courtrooms is respect for everybody.  I 

used to wonder how I would handle defendants who acted out.  

I even had a fantasy about that. (inaudible) I never found 

out how I would react, because it never happened.  The 

reason it never happened is I always treated the defendant 

just like everybody else in the courtroom, as human beings.  

They were the defendant.  That’s all they were.  They were 

not criminals.  They were not low-lives.  They were people.  

If you accord people respect -- you never call a defendant 

by his first name.  It’s always “Mr.”  You never make 

cutting remarks about them.  The attorneys can do what they 

want, within limits, but -- you only tolerate so much.  You 

don’t even have to enforce that, because you -- the thing 

about a courtroom is that people have very, very good 

antennae.  They can walk into a courtroom and sense what 

sort of courtroom it is, and what goes and what doesn’t go.  

You don’t really have -- I thought I would have to instruct 

my staff, but you don’t have to instruct your staff.  

They’re with you two days and they pick it all up.  In 

terms of court management, I think that’s the thing that 

came as one of the big surprises to me.  I didn’t realize 

what was happening at first, until I had a friend who 
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brought his college class down to sit through a morning’s 

proceeding.  Didn’t happen to be a trial, but just a 

regular call.  We went in the chambers and answered their 

questions.  One of the kids asked about keeping order in 

the courtroom, and the male deputy spoke up.  I was 

startled by this.  He said, “Everybody takes their cue from 

the judge.  You don’t have any problems in this courtroom.”  

I didn’t realize that was what was going on.  I was 

wondering when it was going to happen.  I thought maybe 

they were giving me a honeymoon or something before they 

started really getting to me, but they never did.  So it 

was a very meaningful experience for me, all the way 

around.  I once stopped at the McDonald’s on Chicago 

Avenue.  It’s now being rebuilt.  They used to have a 

Burger King and a McDonald’s side by side, and I’d been 

doing a little shopping over the lunch hour, and didn’t 

know if I had time for a bite, so I thought I’d just duck 

into McDonald’s, grab a hamburger, and maybe bring it back 

with me.  Eat it on the bus, which was probably a felony.  

And there was a guy outside passing out leaflets that said, 

“Two Big Macs for the price of one.”  Well, I didn’t want 

to eat one Big Mac, let alone two, but I’m polite, so I 

took it and put it in my pocket.  I walked in and was 

distressed to see there were about six people in every 
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line.  So I stood there, and almost immediately somebody 

bumped into me from the back.  I turned around and looked 

up at him.  I’m six feet tall.  This was a big, mean-

looking black guy.  So I said, “Oh, I’m sorry,” and then I 

turned around and waited a little bit longer.  It happened 

again.  He bumped into me.  It was pretty clear that it was 

not accidental, so I thought, well, he’s going to be asking 

for a handout.  So I turned around and looked at him 

straight in the face and waited for him to speak.  He said 

what would probably be the most frightening words you can 

imagine.  He said, “Judge Theodore M. Swain?”  I said, oh 

my god, he even remembered my middle initial.  I just lit 

up like this.  “Oh, you were in my courtroom?”  And he said 

yeah.  I said, “What was the charge?”  He said, “Felony 

involving possession of drugs.”  I said, “And what was the 

sentence?”  He said, “Two and a half years.”  I said, 

“Well, how was the experience?”  He said, “It wasn’t bad.”  

He was out now.  I said -- while this was happening, while 

this all was going on, a busboy had seen what was brewing, 

and had turned tail and run.  I thought, what a coward.  

But what he was doing was running for the manager.  So the 

manager came up at about that point and was about to hustle 

the guy off, and I said, “No, no, I know the gentleman.”  

The manager’s face just fell.  He was shaking his head -- 
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walked away shaking his head.  So I turned to the guy and 

said, “Would you like a Big Mac?”  Since McDonald’s was 

paying for it, I thought it was important to be generous.  

He said yes.  So we sat down and had our Big Macs together.  

Somewhere in the middle of it, he sort of got confused, and 

I think he began to think of me not as the judge but as God 

somehow.  I mean, you know, he talked that way.  But I 

wished him well and went on my way.  But he’s -- that’s 

only the most dramatic...   I’ve encountered three or four 

of my people I’ve sentenced, and nobody seems to hold a 

grudge.  They want a fair trial is what they want, and 

they’re told they’ll never get one, and they get one, 

which...   The other thing I was surprised at was one of 

the public defenders came up to me and said -- no, it was 

the state’s attorney came up to me and said in a case where 

I had acquitted the defendant, and -- on a bench trial -- 

and he said, “Judge, I just want to thank you for letting 

the prosecuting witness tell her story.”  I looked at him.  

He said, “A lot of judges would have, you know, would have 

brushed it aside, I mean, or made short work of it.”  I 

said, “You’ve got to be kidding?”  “No, no, that’s what 

happens.  They think -- they get impatient.  They know it’s 

all made up or something.”  You know, people want to be 

heard, and...   So, you know, you just don’t know what 
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you’re doing right, (laughter) or you don’t know what 

you’re doing wrong until that happens, too, but...   No, I 

had a lucky tenure.  And I’ve developed a good deal of 

respect for the journeyman judges that fill our courts, you 

know, that they’re not Harvard graduates and they’re not...   

You know, they come from all strata of society but they’re 

all trying to do a job.  I differ with them on some of the 

techniques of how to run a courtroom, but they’re all...   

And, you know, but for them the system would be a mess.  

You know, they do 98% of the cases.  They just -- it’s 

routine, and they handle beautifully, and get the job done.  

It’s hard to think of that as a job.  There are judges who 

think of it as an elevated status rather than a job.  It’s 

interesting work, though.  Anything else? 

F: Any other questions? 

M: I think that’s about it. 

F: OK, well thank you so much for sharing all this time and -- 

SWAIN: Well...  

F: -- your recollections with us. 

SWAIN: Trip down memory lane. (laughter)  

END OF AUDIO FILE 2 

 

M: All right. 

SWAIN: OK.  Yeah, there are two general observations I wanted 
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to make.  One is about the, how I saw my cases breaking in 

two categories, and I think they came out about 50/50, 

cases of human venality on the one hand and human tragedy 

on the other hand, and, you know, there were just as many -

- and you, you hear the recounting of the events.  Where 

the husband shot his wife is an example of a lot of things 

that just...   And the difficulty of knowing how to 

sentence people when it’s not, it doesn’t fit the mould.  I 

had two murder cases, unrelated to each other.  In the one, 

the lady was in bed with her boyfriend and she got mad at 

him, so she called her granddaughter and said, “Go to the 

kitchen and get me the butcher knife.”  And so the kid 

brought her the butcher knife, and so she stabbed her in 

the leg.  Then he started bleeding, and then she urged him 

to go to the emergency room.  You know, she said, “You’ll 

die if you don’t go to the emergency room.”  He said no, he 

wasn’t going to go, and so he died.  Well, that’s a pretty 

clear cut case of murder, you know. (laughter) Had no prior 

record, mature woman, alcoholic, on drugs or something.  

The trial was delayed interminably, and I didn’t, I didn’t 

-- it was already old when I got it.  In the meantime, 

she’d gotten into the hands of Catholic charities or 

Lutheran charities or somebody who -- and she’d 

straightened out her life, and so she was a perfectly 
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respectable looking person on the stand.  Obviously, this 

is not anything that would ever happen again, and you’d 

like to just say, “You know, this has been a terrible 

experience for everybody, and I know you’re terrible sorry.  

Why don’t you just go on your way?”  But you can’t do that.  

You have to...   First place, there’s a range of 

sentencing.  You have to sentence them to a minimum of -- I 

forget what it is now or was then.  And of course we were 

getting tough on crime in those days, too, Governor 

Thompson’s classics felonies and everything.  But, you 

know, I sentenced her to the minimum, but I expressed hope 

to her that she would continue on her upward path and she’d 

get adequate support services in prison, too.  ‘Cause, you 

know, she was obviously leading -- she was making a 

contribution to society.  I forget what she was doing.  She 

was helping out in some program, thing or other.  The other 

was a guy who ran a small store in the ghetto, and this guy 

came in to hold him up, and he knew the guys.  They were 

neighborhood kids.  And I forget what happened, but he was 

outraged by it, so he went home and got his shotgun and 

came back and killed them. (laughter) Fifty year old man, 

no prior record of any -- even a misdemeanor.  What do you 

do? (laughter) What, what is society trying to tell this 

guy?  What is, what is the purpose of the sentencing?  And 
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you can’t probation him because it’s, it’s murder, you 

know.  It’s premeditated.  If he had, if he’d reached for 

the gun, if he had it under the counter and shot, you know, 

I don’t think there’d be any problem of reducing the charge 

and getting a plea out of it.  So those were the hard, hard 

ones, and, you know, just the things that people do to each 

other is appalling.  Some of them...   And people escape 

for summary...   The things that people survive is amazing.  

Had one case where -- I don’t know whether it was...   I 

think it was the lady’s prior boyfriend, and I don’t know 

whether he came and raped her or just came to kill her, but 

anyway, he thought he’d killed her and carved his initials 

in her chest, but hadn’t completed the job, so she screamed 

and the neighbors came, and (laughter) she survived, you 

know, to tell the tale.  And so people survive amazing 

things.  I guess it’s a testimony to the human spirit.  But 

anyway, people ask me if I regretted leaving the bench, and 

I said, yeah, I would’ve liked to have done it all my life 

if the finances had been available.  My wife said no. 

(laughter) And, you know, my next thought was to go to 

school and learn some Spanish, because that’s a real need 

in the criminal justice system, certainly.  And anyway, 

that’s, that was my afterthought. 

M: Thank you. 
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